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J U D G M E N T 

 

1. This is a petition filed U/S 125 of the Code of Criminal 

Procedure, 1973 (hereafter referred as CrPC). 

 

2. The case of the petitioner Taras Tanti (hereafter 

referred as 1st party) is that she got married to Ruplal Tanti 

(hereafter referred as 2nd party)around five years back 

according to Hindu rites and rituals socially. After the marriage 

both of them started to live as husband and wife in the house 

of the 2nd party. Thereafter both of them stayed happily for 

almost three –four months; however the 2nd party started to 

torture the 1st party for bringing fewer dowries with her. The 

2nd party also started to physically torture the 1st party. 

Further the 2nd party started to have elicit relationship with a 

lady named Jyotsa Jena whom he wanted to get married but 

when the 1st party objected to the marriage the 2nd party 

started torturing the 1st party. In the meantime the 1st party 

became pregnant and under these circumstances in the year 

2010 the 1st party gave birth to a baby boy.  

3. Thereafter when the 2nd party started to torture the 1st 

party more frequently she could not bear it and then went 

away to her mother’s house in 2010.  However when the 2nd 

party promised to keep the 1st party happily in future in the 

meeting held in order to affect a compromise between them; 

the 1st party went away with the 2nd party in his house along 

with their son. Both of them than stayed happily for few days 

but the 2nd party again started his old habits of torturing the 

1st party both mentally as well as physically and on 

30.10.2010 the 2nd party drove the 1st party out of his house. 



Then left with no other place, the 1st party again went back to 

her mother’s house and waited for the 2nd party to come and 

take her back. However neither the 2nd party came to ask for 

her nor did he come to take her back in his home.  

4. Thereafter the 1stparty lodged a police case under 

Section 498-A Indian Penal Code against the 2nd party in the 

Dhekiajuli PS on 20.05.2011 through the Chief Judicial 

Magistrate, Tezpur, Sonitpur numbered GR Case No 

1338/2011. However when the 2nd party again promised the 

1st party to keep her happy she compounded the case with the 

2nd party as a result of which on 8.7.2013 the 2nd party was 

acquitted in that case. Thereafter both of them stayed happily 

for almost three months but again the 2nd party started to 

torture the 1st party and started to have love affair with the 

lady named Jyotsa Jena again. Further the 2nd party also 

started to force the 1st party to allow him to get married to the 

girl named Jyotsa Jena and slowly neglected the 1st party. 

Then in the last days of October, 2013 the 2nd party not only 

married the girl named Jyotsa Jena but also drove the 1st 

party out of his house along with their son and since then she 

had been staying in her mother’s house along with her three 

year old son.  

5. The 1st party further stated that the 2nd party had not 

provided her any expenses for the maintenance of herself and 

her son. She also stated that her mother is not financially 

sound enough to maintain them. The 1st party had also stated 

that she is not working and therefore not in a position to 

maintain herself and her son. On the other hand, the 2nd party 

is earning Rs. 15,000/- per month from various sources. As 

such she had claimed Rs 5,500/- per month for the 

maintenance of herself and her minor son from the 2nd party.  



6. The 2nd party on the other hand had contested the suit 

by filing written statement. The 2nd party had stated in his 

written statement that the 1st party had been staying 

separately from him without any reasonable reason and as 

such she is not bound to get maintenance from him. . Further 

he states that he never neglected or refused to maintain the 

1st party as well as his children. He further stated that the 1st 

party had voluntarily left him and is staying in her parents’ 

house without any justification. The 2nd party further denied 

the fact of torturing the 1st party both mentally or physically 

ever. In fact the 2nd party had stated that he had always given 

respect to the 1st party as his wife. The 2nd party also stated 

that he have not marry any girl named Joytsa Jena as alleged 

by the 1st party in her petition. In fact he had stated that the 

1st party never cared for his family and also did not bother to 

come when the elder brother of the 2nd party expired. The 2nd 

party had stated that he had made several attempts to bring 

back the 1st party along with her son but the elder brothers of 

the 1st party did not allow him to bring them and also 

assaulted him physically and threatened him that they will let 

their sister marry some other person and also the 1st party 

also denied to come along with him.  

7. The 2nd party further stated that he is working as a 

worker in the Sigori Tea Estate and with the meager amount 

of salary he had to look after his mother and younger brother. 

He also stated that the 1st party is also working as a worker in 

the Tea garden and is not unemployed. The 2nd party had also 

stated that the 1st party only does not want to stay with the 

family members of the 2nd party and she had left the house of 

the 2nd party without any rhymes and reason.   Although the 

2nd party had admitted that the 1st party had filed a case 

against him under 498-A IPC but the said case was withdrew 



by the 1st party herself when the family members of both the 

parties affected a compromise between them. He further 

stated that the 1st party is a very cunning lady and she had 

filed this false case in order to harass the 2nd party. As such 

the case of the 1st party is liable to be dismissed.  

8. The petitioner has examined as many as 3 witnesses 

including her. The opposite party has also examined 2 

witnesses in support of his case.  

9. Upon perusal of the case record and the submission 

made by the Learned Counsels for both the parties, I am 

framing the following points of determination for the sake of 

proper adjudication of the present case ,- 

 

(i.) Whether the 1st party is leaving 

separately from the 2nd party voluntarily 

without any sufficient reasons? 

(ii.) Whether the petitioner is entitled 

to maintenance allowance for herself and 

her two minor sons?   

(iii.) If yes, what should be the quantum 

of maintenance? 

DISCUSSION, DECISION AND REASONS 

THEREOF: 

10. Now let me discuss the materials on record and try to 

arrive at a definite finding as regards the point for 

determination. 

11. With regard to point of determination no (i.) the first 

thing I would like to state that the 2nd party has admitted in 

his written statement that the 1st party is his wife and one son 

was born out of their wedlock. But the 2nd party has only 



objected the claim of the 1st party for maintenance on the 

ground that the 1st party had left him without any justified 

grounds. Thus, in order to dispose of the case at hand my 

main stress would be first to find out whether the 1st party 

refused to live with the 2nd party without sufficient cause. 

12. PW 1, ShriTaras Tanti had stated in his evidence that 

she got married to the 2nd party around six years back and 

thereafter they stayed as husband and wife in the house of the 

2nd party. Although they stayed happily for almost one 

year,thereafter the 2nd party started to fight with the 1st party 

for trivial issues and also express his desire to marry another 

girl. Further PW 1 also stated that the her husband had a love 

affair with a girl name Jyotsa Jena and in order to marry that 

girl, the 2nd party started to physically torture her  and fight 

with her. Thereafter after one and a half year she gave birth 

to a baby boy named Ankur Tanti presently four years of age. 

Then unable to bear the torture she left the house of the 2nd 

party and went back to her father’s house.Further PW 1 had 

stated that when the 2nd party never came to ask for her she 

lodged a case against him. However in the fear of that case 

the 2nd party promised to keep the 1st party happy and took 

her back in his house. PW 1 further stated that since she got 

carried away by the assurance of the 2nd party she withdrew 

that case. However after staying happy for few days the 2nd 

party again started to torture the 1st party and admitted that 

only because of the case he had bought her back. During her 

stay in the 2nd party’s house there was frequent fight between 

both the parties because of the girl named Jyotsa Jena since 

the 2nd party wanted to marry that girl. Again when things 

became intolerable for the 1st party she left the house of the 

2nd party along with her son during the Durga Puja of 2013. 

She further stated that until now the 2nd party had never 



taken any initiative to take back the 1st party and also he 

never came to asked for her and their son’s well-being. 

Further the 2nd party also did not provided any expenses for 

the maintenance of the 1st party and his son. Further PW 1 

i.e., the 1st party had stated in her evidence that since she is a 

temporary labour she does not get work always and therefore 

it becomes extremely difficulty for her to maintain her and her 

son due to poor financial condition as such she had claimed Rs 

3000/- and Rs 2500/- for herself and her son respectively. She 

also stated that the 2nd party not only works as a daily labour 

in the tea garden but also he works on daily wage basis in 

other place also. However she does not know about the exact 

earning of the 2nd party.In her cross examination PW 1 had 

stated that she knows Arvind Tanti who belongs to her village. 

She admitted further that she had filed a case against her 

husband just because he had not come to take her back. She 

denied the fact that since her husband objected her to talk to 

Arvind Tanti, both of them used to fight for that. She also 

stated in her cross examination that she had only left her 

husband’s house because of their fights. She also stated that 

the family members of the 2nd party knew that he used to 

torture her physically and mentally and they also objected the 

2nd party from having a love affair with the girl named Jyotsa 

Jena. Further PW 1 who had stated in her evidence in chief 

that the 2nd party got married to another girl named Jyotsa 

Jena but in her cross examination she had stated that she had 

not filed any case against her husband for marrying another 

lady. She also stated that her husband works in the tea 

garden as a temporary labour and he gets wages from three 

places for his work. She also stated her husband had got two 

brothers who stay with them. She also admitted that her 

husband does not earn Rs 15,000/- per month.  



13. PW 2, Shri BirokhiMahno had stated in his evidence 

that the 1st party and the 2nd party got married around six 

years back and they stayed as husband and wife in the house 

of the 2nd party. He also deposed that a child was born to 

them out of the wedlock. However the 2nd party used to keep 

fighting with the 1st party and in one of the occasions he drove 

the 1st party out of his house. Further he stated that when the 

1st party lodged a case against the 2nd party then the 2nd party 

took the 1st party again with him for three months but again 

drove the 1st party put of his house and married another girl 

and kept her in his house. The 1st party is presently staying in 

the house of her mother and the 2nd party had borne no 

expenses of the 1st party till now. In his cross examination PW 

2 had stated that he knows the husband of the 1st party since 

both of them work in the tea garden together. He further 

stated that the he knows about the fights and the reasons for 

it which happens between the both the parties. He further 

stated in his cross examination that the 2nd party was 

interested in other girls. PW 2 further stated in his cross 

examination that he does not know Arvind Tanti and also does 

not know about any meeting held in the village in connection 

with that person. He further stated in his cross examination 

that although the 2nd party gets Rs 500/- per week by working 

in the tea garden but he earns double money by working in 

other places also. He also stated that he never saw the 2nd 

party going into the house of the 1st party in order to take her 

back.  

14. PW 3, Shri Taleshwar Bag, had stated the same things 

in his evidence like that of PW 1 and PW 2. However he had 

stated that although he knows about the fights happening 

between both the parties but he is not aware of the reason of 

the fight. In his cross examination he had stated that he have 



only heard that the 2nd party got married to another lady but 

he had not seen the said marriage himself. Further in his cross 

examination PW 3 had stated that the 2ndparty works in the 

tea garden as a permanent labour and earns Rs. 540/- per 

week. Further he stated that the 2nd party is the only earning 

member of his house and he has not maintained his brothers 

who are staying with him.  

15. Now let me discuss what the Opposite party witnesses 

had stated in their evidences,- 

16. DW 1, SmtRunu Nag had deposed that in her evidence 

that she knows both the parties and also is acquainted about 

the fact of frequent fights between them. However she had 

stated that the 1st party keeps on talking to other boys over 

phone due to which fight happens between them. She also 

stated that the 1st party had earlier also left the house of the 

2nd party three or four times and had went away to her 

father’s house and the 2ndparty had also bought her back 

earlier. DW 1 had also stated that she long with other ladies 

had made several attempts to affect compromise between 

both the parties but the 1st party was not willing to 

compromise the matter. Further DW 1 had stated that the 2nd 

party has two younger brothers staying with him and the 2nd 

party is the only earning member of his house and he earns Rs 

430/- per week and has no other sources of income. She also 

stated that the 2nd party had not marry any other girl and she 

is also unaware about the in depth reason of their fight. In her 

cross examination DW 1 had stated that she is the neighbour 

of the 2nd party and is like her brother. She also stated in her 

cross examination that although she knows that the 1st party 

keeps on talking over the phone to other boys but she will not 

be able to say firmly the name of boys with whom the 1st 

party talks over the phone. Moreover DW 1 had stated that 



she is aware about the fact that when the 2nd party comes 

home from his work, the 1st party is busy talking over the 

phone and does not responds even if the 2nd party calls her. 

She also admitted that the 1st party had filed a case earlier 

against the 2nd party with regard to the fights between them 

but when the 2nd party promised to keep her nicely then both 

of them started to live together again. She also stated that 

since her husband is also working as a permanent labour in 

the tea garden she knows how much salary the 2nd party gets; 

however she had not seen the 2nd party taking the salary by 

herself. She also admitted that she knows the girl Jyotsa Jena 

who stays far away from their house but she is does not know 

whether the reason of fight between both the parties is the 

said girl. She also denied that the 2nd party wanted to marry 

the girl named Jyotsa Jena.  

17. DW 2, SmtSurantiBouri, had stated in her evidence 

that she knows both the parties who got married five years 

back and had a son presently three years of age out of the 

wedlock. She further stated that the 2nd party works in the tea 

garden and has got two younger brothers who stay with him. 

She stated that same things in her evidence as has been 

stated by DW 1. In addition to it she had further stated that 

the 1st party keeps talking over the phone to a boy name 

Arvind Tanti whom DW 2 had met. DW 2 had stated that when 

she met the boy named Arvind Tanti she asked him not to 

interfere in the married life of both the parties. She also stated 

that the 2nd party had never beaten the 1st party however the 

1st party had only several times fought with the 2md party and 

left his house. She also stated that during the Durga puja time 

when the 2nd party along with gifts went to meet his son in the 

father’s house of the 1st party then the family members of the 

1st party had beaten up the 2nd party and drove him out of 



their house. She also stated that the 2nd party earns Rs 400-

430 per week and out of that earning he has to maintain his 

younger brother’s also who are studying. In her cross 

examination DW 2 had stated that 2nd party is her own brother 

in relation and she stays nearby her brother’s house only. She 

also admitted that the 1st party had lodged a case against the 

2nd party earlier also and when there was compromise 

between them the 1st party withdrew the case. She also 

admitted in her cross examination that her brother had always 

asked for the 1st party and his son and had never neglected 

them. She also stated that she knows the salary of the 

2ndparty since her husband also works in the tea garden and 

draws the same salary; however she had not seen herself how 

much salary the 2nd party gets. 

18. However before going into the evidence on record I 

would like to discuss Section 125(4) of the CrPC which 

provides,- 

“No wife shall be in entitled to receive an 

[allowance for the maintenance or the interim 

maintenance and expenses of proceeding, as 

the case may be,] from her husband under 

this section if she is living in adultery, or if 

they are living separately by mutual consent.   

Thus a close reading of the above section gives us an 

understanding that under this section the wife is not entitle to 

maintenance if she refuses to stay with her husband without 

any sufficient cause, i.e., the wife has to prove that she had 

sufficient cause to live separately from the husband.  

19. On the basis of the above understanding of the law 

points involved in this case and the evidences on record, 



itappears that both the parties are making allegations against 

each other of having love affairs with third person’s namely 

Jyotsa Jena and Arvind Tanti in this case. The 1st party who is 

alleging that the 2nd party had got married to another lady 

named Jyotsa Jena, has somewhere tried to show the 

character of the 2nd party by examining PW 2 as a witness who 

works along with the 2nd party and had stated that the 

2ndparty even after the birth of his child was interested in 

other girls. Although the fact of second marriage of the 2nd 

party, is not prove by the 1st party but somewhere she had 

tried to throw light upon the character of 2nd party who in 

spite of having wife and children is interested in other woman 

and this is the reason why she is living separately from the 2nd 

party. On the other hand the 2nd party who is alleging along 

with DW 2 that his wife keeps on talking to a boy named 

Arvind Tanti have also failed to substantiate their allegations 

since they did not give any proves of the meeting held for the 

matter regarding Arvind Tanti. DW 1 and DW 2 have only 

stated about the meeting held in order to affect compromise 

between the parties but did not give any documentary or 

material evidences to show that any meeting was held.They 

have also failed to give any material evidence to show that the 

1st party used to talk to Arvind Tanti or any other boy. Further 

the 2nd party who had alleged in his written statement that his 

wife is living separately from him without any sufficient cause 

had also failed to establish his claim. As such before giving my 

view on this point I want to discuss Section 114 of the 

Indian Evidence Act, 1872 which provides that “The Court 

may presume the existence of any fact which it thinks 

likely to have happened, regard being had to the 

common course of natural event, human conduct and 

public and private business in their relation to the facts 



of the particular case.”  This section gives absolute 

discretion to the Court to presume the existence of certain 

facts in a manner specified therein. Whenever the 

presumption is drawn, the duty of producing evidence to the 

contra is cast on the party who is subjected to the rigour of 

that presumption. Coming into the facts of this case, the 2nd 

party has not adduced any evidence to disprove the allegation 

of torture against him by the 1st party. The evidence of PW 1 

along with PW 2 and PW 3 strengthened the allegations of 

torture on the 1st party by the 2nd party. Further the fact that 

it is admitted by the 2nd party in his written statement that 

the 1st party had filed a case under Section 498-A IPC against 

him shows that there must have been some kind of torture by 

the 2nd party upon the 1st party since he has not been able to 

give any evidence to rebut the allegation of the 1st party and 

to show that the 1st party has unnecessarily filed the case 

against him. Also the fact that the said case was withdrawn on 

compromise itself casts a doubt that there must have been 

some torture upon the 1st party by the 2nd party due to which 

she had filed the said case. Further the fact that the 1st party 

again left the house of the 2nd party after three months of the 

compromise, goes on to prove that there must have been 

some kind of strong reason which have forced her to leave the 

house of the 2nd party again and the failure of the 2nd party to 

rebut the allegations made against him bends the presumption 

in favour of the 1st party. Thus the 2nd party had failed to 

prove that the 1st party is leaving separately without any 

sufficient cause.  

As such issue no (i.) is decided in favour of the 

1st party. 

 



20. For the sake of brevity and proper adjudication of the 

case, I will decide point of determination no (ii.) & 

(iii.)together. From the discussions made above, it is clear 

that the 1st party is living separately from her husband for a 

sufficient cause and as such being the legally wedded wife of 

the 2nd party, she is entitle to get maintenance from the 2nd 

party. Moreover PW1 i.e., the 1st party who had stated in her 

evidence that she is working as a temporary labour and at 

times she is out of work is corroborated by the evidence of DW 

2 wherein DW 2 had stated that the 1st party does not work. 

Thus in the above circumstances, the 1st party who has a 

minor child living with her must be facing extremely difficulty 

in maintaining her and her son who is growing and needs 

basic things for nutrition at this stage. However the 1st party 

who is claiming that the 2nd party has other source of income 

in addition of working as a permanent labour in the tea garden 

has failed to adduce any documentary evidences or material 

evidences to establish her claim. In fact in her cross 

examination PW 1 had herself stated that her husband 

monthly income is not Rs 15,000/- . However on the basis of 

other evidences on record it has become clear that the 2nd 

party must be earning Rs. 400-540/- per week since more or 

less the witnesses are stating the same. Moreover it has to be 

taken into account that the 2nd party being the only earning 

member of his house has to look after his younger brothers 

who are also studying. Hence, considering the facts and 

circumstances of the case together with the evidences of the 

1st party and her witnesses, this court is of the considered 

opinion that, the ends of justice would be met, if the 2nd party 

is directed to make a monthly allowance of Rs 800/- (Rupees 

eight hundred only) for the maintenance of the 1st party and 

Rs. 1,000/-(Rupees one thousand only) for maintenance of his 



minor sonkeeping in account the present market values of the 

essential commodities. 

Accordingly, point of determination (ii.)& 

(iii.)are decided in affirmative of the 1stparty.  

ORDER 

 

21. Considering the entire facts and circumstances of the 

case as a whole, this Court is of the opinion that for the ends 

of justice, the 2nd party is directed to make a monthly 

allowance of Rs 1800/- (Rs. 800 for the 1st party and Rs 

1000/- for the minor child). The said amount shall be payable 

from the date of this order. 

22. Accordingly this case stands disposed off on contest. 

 

Given under my hand and the seal of this court on this 

the 5th day of January, 2015. 

 

         

 

(Ms. Meenakshi Sarmah) 

Judicial Magistrate First Class, 

 Sonitpur, Tezpur. 

 

 

 

 



APPENDIX 

PETITIONER WITNESS 

1.) SMT TARAS TANTI  

2.) SRI BOROKHI MAHNO 

3.) SRI TALESHWAR BAG 

 

OPPOSITE PARTY WITNESS 

1.) SMT RUNU NAG 

2.) SMT SURANTI BOWRI 

 

PETITIONER EXHIBITS 

NONE 

OPPOSITE PARTY EXHIBITS 

NONE 

 

COURT WITNESS 

NONE 

COURT EXHIBITS 

NONE 

Ms Meenakshi Sarmah 

Judicial Magistrate First Class  

Sonitpur, Tezpur 

 

 


